Some Key Differences between Legislative and Quasi-Judicial Zoning Decisions
Duties and Powers: Legislative and Quasi Judicial Functions
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Legislative Role
While the City Council has very broad executive powers, their legislative, or law-making, powers are limited to what is granted by either state law or local charter or ordinance. In other words, they have no inherent right to legislate.

Ordinances and Regulations, Policies and Bylaws. Legislation which is enacted at the local level is usually enacted in the form of an ordinance, although local law is sometimes enacted as regulation. There is no clear and simple distinction between an "ordinance" and a "regulation." An ordinance is usually defined as a law adopted by a town or city, while a regulation may be adopted by state, federal, municipal or other agencies. In practical terms, an ordinance and regulation are often the same thing and may both operate as law.

A "policy" adopted by the City Council is something different from an ordinance or regulation. "Policy" in the broad sense is the municipal officers' statement of general goals, but has no specific force or application. "Policy" in the specific sense refers to a written or unwritten procedure for dealing with a particular situation. For example, the City Council can adopt a personnel policy which describes the rights and duties of employees. Or, the City Council can adopt a policy on how to run their own meetings and the hours of operation for the City offices. This type of policy is often called a "by-law," and regulates internal matters. A policy cannot be used to regulate outside matters such as land uses, parking, and so on. Those matters must be controlled by ordinance or regulation.

While the Planning Commission is unable to pass ordinances, they may be asked by either the City Council or residents to (direct staff to) develop a particular ordinance for Council approval. An example is a request for a noise ordinance. The City Council is not legally required to prepare an ordinance; should the council decide to take action this responsibility is generally delegated to staff.
Statutory authority for the City Council to make law. The City Council is the City’s legislative body. No other body is authorized to make laws. Likewise, no other body is authorized to make exceptions to laws unless specifically allowed by ordinance (such as through a variance).
Quasi-Judicial Role
When the Planning Commission is called upon formally to hear facts and make a decision, they are performing a quasi-judicial function since this is similar to what judges do in court. This duty most commonly arises for requests for variances and conditional uses.
The Planning Commission also acts in a quasi-judicial capacity when they act as an appeals board for decisions made administratively (by staff). Most ministerial decisions are non-discretionary, however, and appeals are rare. Ministerial decisions can generally be answered by “yes” or “no;” either you meet the approval criteria or you don’t. There is no discretion in determining compliance.
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CITIZEN INFORMATION ABOUT QUASI-JUDICIAL PROCEEDINGS1
This document was modified from a document created by the City of Longmont, CO.
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Applying constitutional due process (fair hearing) requirements, state and federal courts have characterized certain City Council decisions as legislative and others as “quasi-judicial.” It is important to understand the differences between legislative and quasi-judicial decisions because the courts require both the City Council and Planning Commission to follow special procedures for "quasi-judicial" matters.
The Council's Legislative Functions

The Council normally operates as a policy-making body. In that capacity, the Council gathers information at public hearings, from informal conversations with citizens and others, from memoranda prepared by City staff, and from other sources. The Council then deliberates and implements a policy by enacting an ordinance. This is a legislative process by which the Council creates citywide policy that operates prospectively from the effective date of the ordinance. For example, when the Council enacts an ordinance setting future citywide noise standards, it is acting in its policy-making, or legislative capacity.

The Council's Quasi-Judicial Functions

Occasionally the Council must act in a manner similar to a judge in a court of law. Courts call this kind of action adjudicatory, or “quasi-judicial”. In a quasi-judicial proceeding, the Council is not setting new policy but is applying policies expressed by an existing ordinance, statute or regulation to past or present facts presented at a hearing. In other words, much like a court, the Council is applying the law to facts gathered at the hearing to arrive at its decision. Quasi-judicial land use decisions usually apply only to a few specific properties and are not effective citywide. For example, when the Council hears an appeal of a Planning and Zoning Commission decision on a specific property or development, it is generally operating in its quasi-judicial capacity.

Some Examples of Quasi-Judicial Council Decisions

Determining whether a particular Council decision involves legislative or quasi-judicial action sometimes requires analysis of court decisions. As a rule, however, “site-specific” land use decisions (including most rezoning decisions)2 are generally quasi-judicial. On the other hand, courts generally consider the rezoning of large areas consisting of many properties legislative3. “Other quasi-judicial matters include historic preservation district permits, conditional and special use permits, and variances.”4
1 The City prepared this material for general public information. When prepared, it was a summary and paraphrase of applicable rules and court decisions. As a summary, it omits many details that could be important to particular cases or questions. In addition, court decisions, ordinances and statutes adopted after preparation of this material may alter its accuracy, completeness or applicability. Therefore, citizens should use this material as a general reference only.

2 Snyder v. City of Lakewood, 189 Colo. 421, 542 P.2d 371 (1975) (site-specific rezoning), Reynolds v. City Council of the City of Longmont, 680 P.2d 1350 (Colo. App. 1984) (subdivision plat)

3 Jafay v. Board of County Commissioners of Boulder County, 848 P.2d 892, 898 (Colo. 1993)

4 Gerald E. Dahl, Advising Quasi-Judges: Bias, Conflicts of Interest, Prejudgment, at Ex Parte Contacts, The Colorado Lawyer, Vol. 33, No. 3 [Page 69], March 2004
Special Rules for Quasi-Judicial Decisions
In making quasi-judicial decisions, due process (which means a constitutionally fair procedure) generally requires that the decision-making body follow certain rules, including:

•
The City must provide advance notice and a reasonable opportunity for interested persons to present evidence and argument at the hearing.

•
The decision-making body must make a record of the proceeding, including all information it considers in making its decision. City staff will collect letters, email messages and documents submitted at least seven business days before the hearing and will include them in the record of the hearing. If there is an appeal of the Planning Commission’s decision, the City Council will look to see if evidence in the record supports the Commission’s decision. If there is an appeal of the City Council’s decision, the reviewing court will look to see if evidence in the record supports the Council’s decision.

•
The decision-making body must not consider any information received outside the record (this is called “ex parte communication”), so everyone has a fair opportunity to hear the evidence and argument. This includes written and verbal communication, from any source, including other Planning Commission /City Council members.
Ex Parte Communication

Information (verbal, written, electronic or graphic) received outside of the record is “ex-parte communication.” Courts generally hold that such communication is improper and may provide legal grounds for overturning a decision. This rule against ex-parte communication promotes impartial decisions by ensuring disclosure of all evidence and argument presented to the Council in its deliberation and decision. The rule also gives everyone involved a fair chance to respond to all information that may affect the decision.

Communication with Council Members

Council members and citizens are free to discuss legislative matters at any time. However, both City Council and Planning Commission members should not receive information on a pending quasi-judicial matter outside of the official record (including any hearings on the matter).
	Quasi-Judicial

The action taken and discretion exercised by public administrative agencies or bodies that are obliged to investigate or ascertain facts and draw conclusions from them as the foundation for official actions.
As a general rule, only courts of law have the authority to decide controversies that affect individual rights. One major exception to this general rule is the power of an Administrative Agency to make decisions concerning the rights of parties. An administrative agency is a body of government created by a legislature and charged with supervision and regulation of a particular area of governmental concern. Part of the regulatory power given to an administrative agency is the power of adjudication. Under the Federal Administrative Procedure Act (60 Stat. 237 [5 U.S.C.A. § 551 et seq.]), an agency engages in adjudication when it follows a process for the formulation of an order. With the exception of rule making, any decision by an agency that has a legal effect is a quasi-judicial action.  Oregon local governments follow local procedural law, not the federal law.
Complaints against administrative agencies often arise when an agent denies benefits or places restrictions on an individual. For example, a homeowner who seeks to build another structure on her property must obtain approval from a number of administrative agencies. If the local conservation agency refuses to issue a permit for the building of a new structure, the homeowner may appeal this decision in a hearing before the agency's administrative board. The board may hear testimony and examine evidence at the hearing, and then it will decide whether to issue the permit or uphold the agency's refusal.

Quasi-judicial activity is limited to the issues that concern the particular administrative agency. For example, the Planning Commission may issue a decision on issues concerning administration of discretionary land use issues, but it may not write new laws or amend the existing laws that guide the decision-making process.
The Planning Commission may hold a formal hearing to make a decision only when required by statute. A formal hearing is a complete hearing with the presentation of testimony, evidence, and arguments. An informal hearing usually is a simple meeting and discussion between an agent of the agency and the individual affected by the agency's actions. As a general rule, the scope of a hearing depends on the importance of the right at issue. If the Internal Revenue Service attempts to take away a person's homestead, for example, a full hearing would be required. By contrast, when an agent of the Department of Safety issues a small fine for illegal parking, the agency needs to provide only a brief, one-to-one meeting with a hearing officer regarding the issuance of the fine.

Quasi-judicial action by an administrative agency may be appealed to a court of law. With a few exceptions, a plaintiff generally must exhaust all remedies available through an agency before appealing the agency's decision in a case. In Oregon, a plaintiff may not proceed directly to the Land Use Board of Appeals (LUBA) or the Court of Appeals without exhausting all remedies available in the local jurisdiction. A decision of the Planning Commission must proceed through the City Council before an appeal may be filed with a higher body.
Further readings

Mashaw, Jerry L., Richard A. Merrill, and Peter M. Shane. 1992. Administrative Law: The American Public Law System; Cases and Materials. 3d ed. St. Paul, Minn.: West.
Cross-references
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West's Encyclopedia of American Law, edition 2. Copyright 2008 The Gale Group, Inc. All rights reserved.

quasi-judicial adj., adv. referring to the actions of an agency, board, or other government entity in which there are hearings, orders, judgments or other activities similar to those conducted by courts. Example: a public utilities hearing on setting telephone company rates is quasi-judicial. (See: judicial, quasi)
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Risk Management in the Land Use Context: A Primer on How to Avoid Being Sued
Local government actions related to the development of land, such as planning, zoning, and platting, are a frequent source of litigation. Land use decisions routinely affect, sometimes significantly, the value of land parcels, which tends to generate litigation from property owners seeking to maximize their properties’ value. Sometimes lawsuits cannot be avoided; however, the following information will help you to minimize your risk of having to defend against land use claims. Here are a few concepts that you need to know and follow, along with suggestions for avoiding land use lawsuits:

1. Involve Professional Staff and Consultants.

Guidance from planners, engineers, lawyers, and surveyors should be sought throughout the process. They will make sure you are up to date on industry and professional standards, and current laws. From the time that a land use application is filed to the final decision, the assistance of experts will help in creating a defendable record and a sound decision. The land use process has become too complex and technical to navigate without some professional assistance.

2. Stay Current.

Know the applicable laws and keep local codes and procedures current with appellate court decisions, Growth Management Hearings Board decisions, and state statutes. Promptly inform staff and decision makers of new decisions. Schedule yearly reviews of your land use code to make sure it meets any new requirements.

3. Timeliness and Notice.

Project permit applications are required to be processed within deadlines established by state statutes and local codes. Statutes and codes require that notice is given in a certain manner at certain times and usually that public hearings are held. Make sure all required notices are given and hearings held. Develop checklists or summaries for the different types of applications you process. The checklists should identify the various deadlines and notices applicable to the particular application.

4. Legislative Hearings vs. Quasi-Judicial Hearings.
Decision-making bodies—boards, councils, and commissions—must understand when they are acting in a legislative role and when they are acting in a quasi-judicial role. The legal standards for what constitutes a valid decision differ depending upon which role applies. Quasi-judicial hearings require legal due process for the applicant. More leeway exists when acting in a legislative capacity. Hence, more lawsuits arise from quasi-judicial hearings than from legislative hearings.

Decisions of general applicability affecting the community at large are usually legislative in nature. The following land use actions are legislative:

• Adoption, amendment, or revision of comprehensive plans;

• Adoption of area-wide zoning ordinances;

• Adoption of area-wide zoning amendments.

Quasi-judicial land use actions are that determine the legal rights, duties or privileges of specific parties in a hearing or other contested case proceeding. The characteristics of matters that are quasi-judicial are the following:

•
The decision applies an existing policy or law rather than creating a new one;

•
The proceedings seek to reach a fact-based decision between two distinct alternatives;

•
The decision has a greater affect on a limited number of specific persons and a lesser affect on the general community at large.

Examples of decisions that are quasi-judicial include subdivisions, preliminary plat approvals, conditional use permits, rezones of specific parcels of property, variances, and other types of discretionary zoning permits if a hearing must be held by statute or local ordinance. If a single proceeding combines both legislative and quasi-judicial functions, treat it as a quasi-judicial proceeding.

5. Fairness and Appearance of Fairness.

Government staff and decision makers should avoid making promises to applicants or project opponents. Furthermore, the decision makers and government staff should avoid prejudging applications and must not have a personal interest at stake in the matter. Personal interests include financial gain or ownership, family or social connections, associational or membership ties, and being employed by an applicant or interested party.

Washington is one of a few states that has the Appearance of Fairness Doctrine, which requires decision makers who act in a quasi-judicial role to not only be free from actual bias, but also the appearance of bias. To determine whether a violation of the Appearance of Fairness Doctrine has occurred, the question asked is this: Would a fair minded person in attendance at this hearing say that everyone was heard who should have been heard, and that the decision maker was impartial and free from outside influences? To avoid violations of the Appearance of Fairness Doctrine, base decisions solely upon the record, allow everyone to be heard who wants to be heard, and give reasonable credit to all information presented, while according the information the weight, or lack thereof, that it deserves.

6. No Ex Parte Contacts in Quasi-Judicial Proceedings.

Ex parte contacts are those between a decision maker and one side in a controversy for which that decision maker will issue a ruling. Quasi-judicial decision makers should not have ex parte contact with either side in a case. Ex parte contacts always should be avoided. If such contact occurs, however, it may be cured by publicly disclosing the substance of the ex parte contact, placing it into the record, and providing opportunity for rebuttal by opposing sides.

Contact among decision-makers outside of a hearing is permitted. However, decision-makers shall not discuss pending quasi-judicial decisions outside of a hearing.
7. Follow Written Hearing Procedures.
Proper procedures are important to avoid due process violations, and written procedures are more likely to be followed than unwritten ones. Written procedures make everyone aware of the process in advance. Procedures, for example, may detail the order of the hearing, rules of respect and decorum, and urge those with common views to choose a spokesperson.

8. Base Decisions on the Record.

Quasi-judicial land use decisions must be based on and supported by the “record.” The record consists of testimony at the hearing and all documents submitted at the hearing, and those submitted outside the hearing but within a set timeframe (no ex-parte contacts). You should preserve quasi-judicial hearing testimony by either a tape recording or court reporter. The documents are typically letters making arguments, maps, staff reports, and drawings, which are numbered and admitted as official exhibits and entered into the record. Only hearing testimony and documents officially submitted into the record should be used to render a decision. Make sure tape recordings are audible and that all speakers, including the decision makers, state their names before speaking.

9. Consider All Relevant Facts in the Record and Apply Them to the Law.

Quasi-judicial decision-making requires applying the law to the facts and coming to logically supportable decisions. However, not all facts are equal and it is the duty of decision makers to weigh facts and determine their probative value. A staff report is a good starting point because it should identify all relevant facts available at a given point in time. Neighborhood opposition to a project, standing alone without reference to facts relevant to the decision, is not a legitimate basis for denial of a land use application. Likewise, unsubstantiated opinions have little value. Quasi-judicial hearings are not popularity contests, but forums for gathering relevant facts that bear upon the decision criteria stated in state law and local codes.

10. Create a Written Statement of Findings.

A clear, written decision applying facts to the applicable law will help avoid lawsuits. The written finding should demonstrate that open, considered deliberation occurred, not a pro forma decision of a predetermined outcome. The written decision must be more than just an approval of the minutes of the hearings. If the Commission does not adopt the findings and conclusions of staff as their own, it is appropriate to request staff to draft a final written decision including the Commission’s findings and conclusions and bring it to the next meeting for review and approval.
Findings of Fact or findings of opinion?
11. Identify Potential “Problem” Projects Early.

Recognizing those land use projects that are potential “problems,” such as an unclassified use, a novel or controversial development, or a contentious developer, early in the process may be helpful for avoiding liability and lawsuits. When you or your staff identify a potentially problematic project, it is crucial to seek guidance from professionals such as lawyers, planners, and engineers.

Prepared by Michael B. Tierney, Esq. The information provided herein is intended as a general overview and is not intended to guide decisions or provide legal advice in any particular instance. Application of the information in this article to specific situations should always be accompanied by advice from professionals in the land use field. (Edited by Evan MacKenzie, City of Pendleton staff)
http://www.ciaw.us/files/documents/Land_Use_Doc.pdf
Let’s say you get pulled over by a police officer for going 70 in a 55 zone. You don’t engage in a discussion with the officer (or a judge) over whether or not the 55-mph zone is appropriate. You were speeding, and the officer issued a citation. If you wish to take up the issue with the local City Council to have the speed limit changed to 70, you can do that. But until the speed limit is changed, the officer acted appropriately. Changing the speed limit after the fact doesn’t retroactively mean you didn’t break the law.
The situation is somewhat similar for the Planning Commission. Acting similar to a judge, the Commission would determine the appropriate penalty for speeding; they would not contemplate whether or not the speed limit should be changed or what the appropriate speed limit should be. Only the City Council can do that, in a public hearing, after proper notice and opportunity to comment have been provided.

The Comprehensive Plan, Zoning Ordinance, Transportation System Plan, etc. are adopted by Council; they have the rule of law and cannot be amended or waived except by ordinance. If somebody comes before the Planning Commission to request an exception to the plans, it is not within the Commission’s power to decide whether or not the plans are “right.” The plans have been made; it is the Commission’s duty to act in a quasi-judicial manner to determine a proposal’s compliance with the plans – nothing more, nothing less. A specific request for a variance, substantiated by findings and conclusions that all applicable criteria to grant approval are met, is the only way to approve an exception to the law.
The Commission must weigh all requests based on compliance with adopted standards. The Commission must make findings of fact and conclusions of law, based on the approval criteria, that the application merits approval (or denial). Only after addressing all of the appropriate approval criteria, and agreeing that the application either meets or doesn’t meet those criteria, can the Commission arrive at a decision. Discussion of issues not related to the approval criteria should be avoided. Testimony that does not relate to the approval criteria, or does not provide the decision-makers with appropriate information to make a finding, should not be considered as pertinent to the decision. Likewise, Commission members should keep their comments centered on the approval criteria and to what degree the proposal does or does not comply with those criteria. If there is any question regarding compliance, it is helpful to make a finding that states exactly what the criterion is and how the request meets that criterion. “The subdivision application meets the approval criteria for residential density in the R-2 zone because the proposed density of 8 units per acre is above the minimum of six units per acre and below the maximum of 12 units per acre.”
If the Commission agrees with the findings and conclusions in the staff report, any member of the Commission may make a motion to adopt the findings and conclusions prepared by staff as their own. Ideally, there will be two separate motions: the first to accept the findings and conclusions made by staff, and the second to make a decision based on those findings. If, however, the Commission wishes to make findings and conclusions other than (or perhaps contrary to or in addition to) those prepared by staff, it should do so prior to accepting a motion for approval or denial of the request. If new or different findings have been proposed by any member of the Commission, the Commission should have a separate vote to accept those findings prior to accepting a motion for approval or denial (based on those specific findings and conclusions). If there are any questions regarding compliance with the approval criteria, it can be helpful for both the Commission members and the audience to have the Commission address each criterion individually, take a yes/no vote on the findings and conclusion, and then move on to the next criterion. Issues that the Commission may not find necessary to debate should still be agreed upon before moving on. This keeps the record clean, and allows the Commissioners to debate a motion on findings separately from a motion to approve or deny. 

Each applicable criterion should be addressed individually. If there are four criteria that must be satisfied in order to make a motion to grant approval, the Commission should go through each criterion individually and confirm that the criterion is or is not met. Only after the Commission accepts staff’s findings or makes its own findings and makes a conclusion should the Commission move on to the next criterion.

If the Commission is in general agreement that three of the four criteria are met, they may move through those three criteria quickly and then focus discussion only on the undecided criterion, regardless of the order. This may result in a more orderly meeting, at the discretion of the Commission.

When making findings, it is helpful to include the word “because” to show specifically how the criterion is met. For example, the fourth criterion in considering a variance is:

The variance requested is the minimum variance that would alleviate the hardship.

The Commission must have already made a finding that a hardship exists that is unique to the property. The Commission must then make a finding that the variance requested is the minimum variance to eliminate the hardship. If an alternate development proposal would relieve the hardship without approval of a variance, or if a lesser variance request would accomplish the same or a similar goal, the Commission may make a finding that the criterion is not met because the applicant has not proven that no possible alternatives exist. Were all alternatives exhausted? Is the hardship specific to the property (which may be used to justify approval), or is it a hardship suffered by a person (which may not be used to justify approval)?

Applicants, staff, Commission members and the general public must all know what the applicable criteria are in advance of a hearing. The Commission chair should not accept testimony from the applicant or the audience (or debate from members of the Commission) that does not relate to the approval criteria, unless the person can demonstrate relevance. There are a number of good reasons for this. The code establishes clear and objective standards for all proposals to meet. The applicant knows exactly what criteria will be relevant to the decision ahead of time. It directs staff to process applications in a consistent manner. It provides the basis for any argument by a member of the public in order to demonstrate compliance (or lack thereof) with the standards. It provides a basis for making defensible findings of fact and conclusions of law, which justify a decision. It provides the basis for appeal of a decision, as well as a defense of the appeal. It protects all parties involved. In short, no surprises.
Often those in opposition will attempt to assert that criteria beyond those contained in the staff report are applicable to a particular decision or type of action. Pursuant ORS 197.829(1), the City reserves the right to interpret its own ordinances. The Commission may consult with the City Attorney if questions arise regarding what criteria are applicable to a decision.

Planning Commission members and staff do not serve to decide whether or not the code is right; they serve to implement the code. If any permit, or an exception to the code is to be approved, it shall be pursuant to satisfaction of applicable criteria. The code itself is not up for debate.

ORS 197.829(1) requires that LUBA must affirm a local government’s interpretation of a provision of its land use regulations unless LUBA determines that the interpretation: 

(a)
Is inconsistent with the express language of the comprehensive plan or land use regulation; 

(b)
Is inconsistent with the purpose for the comprehensive plan or land use regulation;  
