On the Record: How to make a decision, from start to finish

· Applications

· Staff reports

· Hearings

· Findings

· Decision documents

· Minutes

The Application

The City provides application forms that contain all applicable approval criteria for a given land use action. The applicant is expected to provide any information that is requested on the application form, including information directed at the approval criteria. Although the applicant is encouraged to provide information showing that each and every criterion is met, it is not uncommon to receive an application that does not actually support approval of a request.

The Staff Report

Staff prepares a staff report that identifies all criteria that must be satisfied in order to grant approval of a request. Staff will make findings and conclusions that show how an application either meets or does not meet the approval criteria. Based on those findings, staff may make conclusions that an individual criterion is (or is not) met.

Ex Parte Contacts
Information (verbal, written, electronic or graphic) received outside of the record is “ex-parte communication.” Courts generally hold that such communication is improper and may provide legal grounds for overturning a decision. The rule against ex-parte communication promotes impartial decisions by ensuring disclosure of all evidence and argument presented to the decision-making body in its deliberation and decision. It also gives everyone involved a fair chance to respond to all information that may affect the decision.

All ex parte communication should be disclosed, including site visits, letters, phone calls, newspaper articles and opinions read, etc. Planning Commission members should not discuss an upcoming decision with the applicant, proponents or opponents, or even other Commission members prior to a hearing. 

Conflict of Interest

There are two types of conflict of interest: actual and potential. An actual conflict of interest results when a decision-maker would be directly benefitted (or harmed) by a decision. The benefit (or harm) may or may not be monetary. The benefit (or harm) may fall upon the applicant, a family member, a business associate, or other parties related to the decision-maker. 
Under the ethics law the potential conflict is when the commissioner MAY, as opposed to WOULD be benefited or harmed by the action. Under these rules, the commissioner must articulate the nature of the conflict but may continue to deliberate and act. Commissioners should not think that if anyone raises an issue of impartiality they should step down. That could be misused by someone seeking to remove commissioners.

Often the question of an actual or potential conflict of interest will revolve around the appearance of impropriety, whether or not an actual conflict exists. In order to ensure that any action by the Commission is seen as fair and impartial, it is recommended that a Commissioner with an actual or potential conflict of interest recuse him- or herself and leave the hearing.
The Hearing
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Don’t make any statements that you would not want to see in print.
· Don’t make any statements that could be misinterpreted.

· Don’t use sarcasm.

· Don’t make nonverbal cues.

· Don’t declare any position on an action before all the facts are heard.

Making Findings
“Findings of Fact – not Findings of Opinion”

Findings are the written record showing how the law was applied to the facts, which lead to a conclusion. Findings show how a specific request either meets (or does not meet) the applicable approval criteria. When making findings, it is helpful to make ample use of the word “because.” 
Findings describe the specific reasons behind a decision. The Planning Commission cannot issue a decision like a parent to a child. When a citizen wants to know why you approved an application, “just because” doesn’t cut it. The “why” is as important as the decision, sometimes more so. The “why” links the criteria to the finding, and provides the nexus –the connection- that is necessary in order to make a conclusion that a specific criterion is met or not. Findings also establish a connection between a potential impact and a condition of approval, and whether or not the condition imposed is proportional to that impact.
Conclusory statements are not findings. A decision based on a conclusory statement not supported by factual information contained in the record will be struck down.

· Conclusory: Not altogether convincing inference, proof, or statement because it is not based on irrefutable evidence, fact, or logic. Source: http://www.businessdictionary.com/definition/conclusory.html
· Conclusory statements in an affidavit are not proper summary judgment proof. Rizkallah, 952 S.W.2d at 587. “A conclusory statement is one that does not provide the underlying facts to support the conclusion.” Id. “Conclusory statements without factual support are not credible and are not susceptible to being readily controverted.” Id.; See TEX.R. CIV. P. 166a(c).

Source: http://www.texas-opinions.com/law-conclusory-statement-testimony.html
Findings must be able to support a conclusion and a decision if challenged in court. Findings must contain facts as they relate to the legal standards (criteria). For each standard (criterion), findings should include matters of evidence that either support or refute compliance with the standard. Findings may also determine whether compliance with the criterion is established by facts, or may be established pursuant to certain specific conditions of approval.
The City relies on adopted documents such as the Comprehensive Plan, the Zoning Ordinance, and the Transportation System Plan (TSP) to establish findings. If evidence shows that a proposal is consistent with adopted codes, policies and standards, then a finding can be made that a criterion is met. Staff, and the members of the Planning Commission, cannot make a finding that is inconsistent with adopted documents.
The criteria and standards contained in adopted documents cannot be modified or waived, unless a specific variance for modification or waiver is requested. It is not within the power of staff or the Commission to decide which rules are “right,” only whether or not a proposal is consistent with them.
Example 1 (Conditional Use):

· Criterion: The site for the proposed use is adequate in size and shape to accommodate said use and all yards, spaces, walls and fences, parking, loading, landscaping and other features required by this ordinance. Zoning Ord. Section 135(C)(1)

· Finding: “I find that the site for the proposed use is adequate because it is adequate in size and shape to accommodate the proposed building(s), the required 32 parking spaces, the associated 1,280 square feet of landscaping, all loading and unloading needs, and vision clearance requirements at the corner of SW 4th and King.”

· Conclusion: The site is adequate to support the proposed use. Criterion is met.
Example 2 (Variance):

Criterion: The variance requested is the minimum variance that would alleviate the hardship.
· Finding: “The applicant has requested a variance to side and rear setback standards in order to construct a 625 square foot outbuilding/garage. Not every property can support an accessory structure this large. The applicant could construct a smaller garage without the need for a variance to the setbacks. I do not find that the variance requested is the minimum required because the applicant has not demonstrated that there is no other way to construct any garage without approval of a variance.”

· Conclusion: The requested is beyond the minimum necessary to construct a garage. Criterion is not met.
Example 3 (Transportation Impacts):

Criterion: STATE OF OREGON GOAL 12: TRANSPORTATION PLANNING RULE
OAR 660-012-0060 - Plan and Land Use Regulation Amendments 
(1) Where an amendment to a functional plan, an acknowledged comprehensive plan, or a land use regulation would significantly affect an existing or planned transportation facility, the local government shall put in place measures as provided in section (2) of this rule to assure that allowed land uses are consistent with the identified function, capacity, and performance standards (e.g. level of service, volume to capacity ratio, etc.) of the facility. A plan or land use regulation amendment significantly affects a transportation facility if it would: 

(a) 
Change the functional classification of an existing or planned transportation facility (exclusive of correction of map errors in an adopted plan);

(b)
Change standards implementing a functional classification system; or 

(c)
As measured at the end of the planning period identified in the adopted transportation system plan: 

(A)
Allow land uses or levels of development that would result in types or levels of travel or access that are inconsistent with the functional classification of an existing or planned transportation facility; 

(B)
Reduce the performance of an existing or planned transportation facility below the minimum acceptable performance standard identified in the TSP or comprehensive plan; or 

(C) Worsen the performance of an existing or planned transportation facility that is otherwise projected to perform below the minimum acceptable performance standard identified in the TSP or comprehensive plan.
Findings: Based on the data and assumptions contained in the 2007 City of Pendleton Transportation System Plan, staff has made the following findings:
(a) Southgate/395 and Tutuilla Road are both classified as Arterials; the highest functional classification available. The proposed rezone would not result in a change in the functional classification of either Southgate/395 or Tutuilla Road.

(b) The proposed rezone would not necessitate a change in the standards implementing the City of Pendleton functional classification system. The City relies on Volume-to-Capacity (V/C) ratios and Level of Service (LOS), both of which are consistent with ODOT standards.

(c) The adopted TSP assumes a 20-year planning period ending in 2027.

(A)
No uses would be allowed under the proposed zoning that are inconsistent with the functional classification of Southgate/395 or Tutuilla Road.

(B)
No reduction in performance can be attributed directly to the proposed rezone, as no development is proposed as part of the request. No reduction in performance beyond that anticipated in TSP projections will result from approval of the request, as demonstrated below.

The proposed amendment would not increase the amount of residentially zoned land in the City of Pendleton, but would increase the maximum density on approximately six (net) acres. This increased density allowance results in a possible trip generation increase of 350 trips.
The intersection of Hailey Avenue/Tutuilla Creek Road and Southgate had a maximum V/C ratio of 0.61 and operated at LOS B in 2006 according to the TSP. 30th Highest Hour Balanced Volumes showed 2,235 vehicles entering the intersection. 2027 projections are for a maximum V/C of 0.76 and LOS C based on a no-build scenario, with 2,905 vehicles entering the intersection – an increase of 670 vehicles. The maximum possible increase in trips resulting from the proposed zone change is 350, which is 320 vehicles below the anticipated growth and well within operational standards. 

(C) No facilities are expected to operate below minimum acceptable performance standards under existing (no-build) conditions in the TSP. Approval of the request would not result in trip generation beyond that anticipated in the TSP; nor would it create trip generation that would result in the Hailey Avenue/Tutuilla Creek Road and Southgate intersection performing below the minimum acceptable performance standards identified in the TSP.
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Conclusion: Based on the projections contained in the TSP, and evaluations made by staff using accepted Institute of Transportation Engineers figures, the proposal will not significantly affect a transportation facility. Criterion is met.
Decision Documents

All decisions must include the date an action was taken, the specific motion that was passed, and a roll call vote. Any conditions of approval shall also be included. If the Commission wishes to adopt the findings and conclusions presented in the staff report, they may do so by a motion to adopt and a roll call vote. If the Commission makes findings and conclusions other than those contained in the staff report, the Commission must clearly state what those findings are, the evidence (facts) that were relied upon to make those findings, and the conclusions that resulted. The Commission should then conduct a roll call vote to approve the new findings. If (and only if) the Commission adopts findings showing that all applicable approval criteria are met, may a motion for approval be considered.

A decision is a motion for action which passes by a majority vote. The City of Pendleton Planning Commission is composed of seven voting members; four members must be present in order to constitute a quorum. If only four members are present, a vote of three in favor is required to pass any motion.

All motions must be clearly worded. Motions should be short enough to be clear to all members of the Commission, as well as the audience. Motions that are too long to be manually recorded by a transcriptionist should be avoided. It may make sense to vote on each of the approval criteria individually, in order to “check off” those items with minimal confusion. Under this procedure, the Commission may vote consider an individual criterion that does not require additional discussion met, and then move on to those that do. This can save debate for the issues that need it, and can also provide much-needed clarity for the record.

Voting

Commissioners should not vote on an application if they missed (any part of) the applicant’s presentation, or the public hearing. Commissioners may vote on such actions if they missed a previous meeting but have reviewed the minutes from previous meetings and all materials presented. 
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Community Opposition

General community opposition is not a valid basis for denial of a land use application. Just as the applicant bears the burden of proof to show that an application meets the approval criteria, those in opposition bear the burden of proof to show that an application does not meet the criteria. Statements of opinion, conjecture, or other evidence not supported by facts may not be considered. Discussion must center on the matter at hand, and only the matter at hand; questions or statements that are not pertinent to the approval criteria (from both the audience and Commission members) should be limited by the Commission Chair.
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Conjecture: a hypothesis or inference that has been formed based on inconclusive or incomplete evidence; guesswork. (Often used by those in opposition to a proposed land use action; should never be used by a decision-maker)
       BANANA: Build Absolutely Nothing Anywhere Near Anything

The Minutes

The minutes are the historical record of a public meeting. The minutes serve as a record of decisions. The minutes are not a verbatim record of a meeting, unless there is a compelling reason for such a record. The minutes may only contain a record of motions (who made a motion, the nature of the motion, and the outcome); they may contain a summary of oral testimony, or simply state that a person offered testimony in support or opposition. The minutes are intended to provide a record of a meeting for those who were not in attendance, and give a summary of what occurred. The written minutes are not intended to substitute for a recording of the meeting. Due to the very significant time and cost to transcribe the minutes verbatim, this is typically not done unless a particular matter is very contentious. 
The public meetings law requires that minutes contain the “substance of any discussion on any matter.” The City Attorney interprets that to require more than that there was testimony; the public meetings requirement is part way between middle and full account description below. 
How detailed are your minutes?

Minimum information (OML): Minutes of resolution.
· A record of the motions, resolutions and votes.

Middle ground: Minutes of Narration.

· An accounting of the discussions that took place and important details

· Information should be presented logically but not necessarily chronologically.

Full account: Report.

· A full record of discussions that includes names of all speakers, movers and seconders of motions

· Verbatim minutes are not usually desired or practical
The minutes should contain statements showing that proper procedure was followed, such as:

· If a member is absent from the hearing

· If a member discloses an ex parte contact or conflict of interest

· If a member recuses him/herself due to ex parte contact or conflict of interest. (The ethics law requires that the minutes record the nature of the conflict, either an actual conflict that requires recusal or a potential conflict that permits continued participation.)
· If a member who did not attend a previous meeting has reviewed the record and is sufficiently familiar with the record to vote on an issue

· If findings and conclusions of staff were adopted as those of the Commission, or if the Commission made their own findings and conclusions

· What those findings and conclusions were, and how they supported approval or denial of the request

· The final decision, including a record of all motions and roll call votes

The minutes should include:

· Key points

· Separate fact from fiction

a) Facts are objective and indisputable

b) Opinions are personal views not substantiated by evidence.

The minutes should not include:

· Offensive or inappropriate language (better yet, don’t say anything that would even qualify as such – remember, you are being recorded)

· Subjective interpretations of the mood or tone of speakers

· Items not discussed during the meeting

The minute-taker must often have “the Midas touch” in order to turn sometimes long, disjointed and incoherent discussion into a concise and coherent record. Sometimes the written record may be questioned by a person who recalls that he or she said something different, or “that’s not what I meant.” If you mean something other than what you are saying, perhaps you should say something different.
The Record
The record is the assembled facts of the case. The materials included in the record will generally include:

· [image: image5.png]


Application form and any supplemental materials

· A copy of newspaper and mailed (public) notices 
· The staff report and any associated materials/attachments
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Written testimony

· Supporting documentation submitted by outside parties (County, DLCD, ODOT, DEQ, etc) 
· Any expert opinion or evidence, including copies of all presentation materials (including audio and video presentations)
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A copy of the final decision including findings and all conditions of approval (if any) and notice of the decision, if any parties provided testimony

· A tape of the hearing(s) including all oral testimony and deliberation
· [image: image8.png]


Minutes

A Brief Discussion of Nexus and Proportionality as It Relates to Concurrency
The “nexus” requirement was established in Nollan v. California Coastal Commission, 483 U.S. 825 (1987). In Nollan, the United States Supreme Court held that permit conditions must be sufficiently related to the government’s regulatory interests.

The Court added the “proportionality” requirement in Dolan v. City of Tigard, 512 U.S. 374 (1994). In Dolan, the Court held that when governments impose permit conditions, there must be “rough proportionality” between the condition’s requirements and the impacts of the development.

Whenever local jurisdictions impose conditions on land use permits, they must be aware of constitutional limits, particularly the “nexus” and “proportionality” requirements of the Fifth Amendment’s takings clause. According to the U.S. Supreme Court, while local governments can place conditions on land use permits, the Constitution requires a “nexus” between the permit conditions and a legitimate regulatory interest. A “nexus” exists where the permit conditions are connected to and further the regulatory interest. Even if there is a “nexus” between the conditions and the regulatory interest, the Constitution also requires that the permit conditions be “roughly proportional” to the projected impacts of the land use development. “Proportionality” does not require a precise mathematical calculation, but jurisdictions “must make some sort of individualized determination that the required [condition] is related both in nature and extent to the impact of the proposed development.”

Concurrency mitigation requirements are conditions imposed on development permits to comply with the transportation concurrency requirements of the GMA, and thus “nexus” and “proportionality” considerations apply. To satisfy the nexus requirement, the conditions must further a legitimate regulatory interest. The U.S. Supreme Court in Dolan v. City of Tigard recognized that jurisdictions have a legitimate regulatory interest in mitigating traffic impacts and in providing adequate transportation facilities and services. Therefore, conditions imposed through concurrency mitigation satisfy the “nexus” requirement if they directly further the jurisdiction’s legitimate transportation interests.

Once a “nexus” is established, jurisdictions must also consider whether there is “proportionality” between the permit conditions and the development impacts. The U.S. Supreme Court’s opinion in Dolan is helpful for concurrency mitigation because it provides a clear framework for meeting the proportionality requirement in the transportation context: Jurisdictions must demonstrate how the permit conditions will offset the traffic impacts of the new development. The Court in Dolan does not appear to require that the expense (or burden) of the condition be proportional to the impacts of the development. Rather, it appears to require that the improvements gained through the condition be proportional to the impacts of the development.

Under current law, concurrency mitigation fits nicely within the proportionality framework set out in Dolan because the law requires that developers mitigate only those impacts that exceed the LOS (Level of Service) standard. In other words, concurrency mitigation cannot be used to obtain improvements below the LOS standard. Moreover, LOS standards provide a measure of the development’s impacts that are above the concurrency requirement.

Therefore, there is a direct gauge between the required improvements and the impacts of the development. For example, if a proposed development exceeds the LOS standard by 15 trips, jurisdictions using concurrency mitigation could require a developer to fund ride-share vans that would remove 15 trips from the system. Provided that the jurisdiction could make some showing that the ride-share vans would actually remove trips from the transportation system—and thus offset the impacts of the proposed development—the conditions appear to satisfy Dolan’s “roughly proportional” requirement.

As constitutional requirements of land use regulation, the U.S. Supreme Court’s “nexus” and “proportionality” tests apply to all permit decisions. All jurisdictions should be aware of these requirements whenever they propose mitigation as a condition of approval, for an application that could not otherwise be approved. In some cases, mitigation that meets the “nexus” and “proportionality” tests will be the only way to consider granting approval. Should an applicant disagree with conditions of approval that meet the “nexus” and “proportionality” tests, the applicant must be prepared to demonstrate how the tests are not met on appeal.
Source: http://depts.washington.edu/trac/concurrency/pdf/Apdx_a.pdf  
(Edited by staff; State of Washington references removed)
